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DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 
10  CFR  Part  508 

Exemption  for  Use  of  Natural  Gas  by 
Existing  Powerplants  Under  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  promulgating  this 
special  rule  under  the  authority  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  Pub.  L.  95-620,  November  9, 1978 
(FUA  or  the  Act).  In  general,  FUA 
becomes  effective  on  May  8, 1979  (180 
days  after  the  date  of  enactment  of  the 
Act).  This  rule  sets  forth  criteria  and 
expedited  procedures  by  which  owners 
and  operators  of  existing  powerplants 
may  petition  for  a  temporary  public 
interest  exemption  from  the  prohibitions 
against  the  use  of  natural  gas  contained 
in  Section  301(a)  (2)  and  (3)  of  the  Act. 
EFFECTIVE  DATE:  May  8,  1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Webb,  (Office  of  Public 
Information).  Economic  Regulatory 
Administration,  Department  of  Energy, 
Room  B-110,  2000  M  Street,  NW„ 
Washington,  D.C.  20461  (202)  634-2170; 
Stephen  M.  Stern,  (Regulations  and 
Emergency  Planning),  Economic 
Regulatory  Administration,  Department 
of  Energy,  Room  2130,  2000  M  Street, 
NW„  Washington.  D.C.  20461  (202)  254- 
9766; 

Robert  L.  Davies,  (Fuels  Regulation — 
Program  Office),  Economic  Regulatory 
Administration,  Department  of  Energy, 
Room  7202,  2000  M  Street.  NW„ 
Washington.  D.C.  20461  (202)  254-3910; 
James  H.  Heffernan,  (Office  of  General 
Counsel),  Department  of  Energy,  Room 
7136, 12th  and  Pennsylvania  Avenue, 
N.W.,  Washington.  D.C.  20461  (202)  633- 
8820. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Policy. 

III.  Comments. 

IV.  Special  Rule. 

I.  Background 

After  May  8, 1979,  Section  301(a)  of 
FUA  will  prohibit  an  existing 
powerplant  from  using  natural  gas  1  as 


'As  used  in  FUA.  the  term  "natural  gas"  includes 
propane  and  other  forms  of  liquid  petroleum  gas. 


its  primary  energy  source  on  or  after 
January  1, 1990.  Between  May  8, 1979, 
and  January  1, 1990,  an  existing 
powerplant  may  only  use  natural  gas  if 
it  used  that  fuel  as  a  primary  energy 
source  in  calendar  year  1977  and  then  in 
no  greater  proportion  than  the  average 
quantities  used  in  the  base  years  1974- 
1976.  (For  additional  information,  see 
the  notice  proposing  the  special  rule, 
published  January  5, 1979,  (44  FR  1694).) 

II.  Policy 

National  energy  policy  favors  the  use 
of  renewable  energy  sources,  coal, 
uranium,  or  other  alternate  fuels 
wherever  possible.  It  is  essential  that 
the  nation  immediately  reduce  its 
reliance  on  imported  oil.  The  need  to 
protect  the  nation’s  security  of  energy 
supplies  and  economic  well-being,  as 
well  as  the  need  to  reduce  the  nation's 
balance  of  payments  deficit  and  the 
domestic  inflation  rate  requires 
immediate  action.  To  the  extent  that  the 
near-term  choice  for  certain  existing 
facilities  is  limited  to  petroleum  or 
natural  gas,  we  generally  prefer  the  use 
of  natural  gas  and  propane  over 
petroleum  products.  Expanded  use  of 
natural  gas  in  these  facilities  would  be  a 
significant  step  toward  reducing  our 
short-term  oil  consumption.  Increased 
use  of  gas  would  help  the  United  States 
meet  its  commitment  to  reduce  its 
demand  for  imported  oil  together  with 
the  other  member  nations  of  the 
International  Energy  Agency.  Increased 
gas  use  would  not  only  help  protect  the 
nation  from  the  effects  of  any  oil 
shortages,  but  also  would  serve  to 
cushion  the  impact  of  increasing  world 
oil  prices,  which  have  a  detrimental 
effect  on  the  nation’s  balance  of 
payments  and  domestic  inflation  rate. 

III.  Comments 

A  large  number  of  comments, 
primarily  from  electric  utilities  and 
natural  gas  pipeline  companies,  were 
received  in  response  to  the  proposed 
special  rule.  The  predominant  issues 
raised  concerned  the  expansion  of  the 
special  rule  to  include  residual  fuel  oils 
and  extension  of  the  exemption  period 
to  a  minimum  of  at  least  two  years. 

In  response.  ERA  has  decided  to 
expand  the  scope  of  this  special  rule  to 
existing  powerplants  using  residual  fuel 
oils.  However,  ERA  reserves  the  right,  in 
the  public  interest,  to  give  priority  to 
facilities  displacing  middle  distillates 
and  to  take  into  account  the  varying 
needs  of  specific  geographic  areas. 

In  response  to  comments  that  a  one- 
year  exemption  was  not  a  sufficiently 
long  period  of  time  for  a  powerplant  to 
contract  to  purchase  natural  gas.  ERA 


has  revised  this  special  rule  to  indicate 
that  ERA  intends  to  grant  initial 
exemptions  for  a  period  of  up  to  two 
years,  and  may  extend  such  exemptions 
for  an  additional  period  up  to  the 
statutory  maximum  of  five  years.  As 
commenters  observed,  the  duration  and 
extent  of  use  may  well  be  limited  by 
factors  extraneous  to  this  special  rule, 
including  winter  curtailments,  and  other 
contractual  or  regulatory  constraints. 
Nevertheless,  ERA  has  also  established’ 
that  exemptions  may  be  terminated  by 
ERA  at  any  time  upon  six  months' 
written  notice  to  the  petitioner. 

Additional  comments  were  directed 
toward  the  eligibility  requirements, 
particularly  with  regard  to  coal 
displacement.  The  special  rule  has  been 
revised  to  make  it  clear  that,  to  be 
eligible  for  an  exemption  under  the 
special  rule,  you  must  certify  that  your 
use  of  natural  gas  to  displace  fuel  oil 
will  not  result  in  a  reduction  in  the  use 
of  coal  or  any  other  alternate  fuel  within 
your  utility  system. 

IV.  Special  Rule 

In  general,  FUA  is  not  effective  until 
May  8, 1979.  Before  that  date,  the 
prohibitions  under  section  301(a)  (2)  and 
(3)  against  the  use  of  natural  gas  or  the 
increased  use  of  natural  gas 
consumption  by  existing  powerplants  do 
not  apply.  The  Act  imposes  no 
comparable  prohibitions  against  the  use 
of  natural  gas  by  major  fuel  burning 
installations. 

This  special  rule  pertains  to  the 
temporary  public  interest  exemption, 
authorized  by  section  311(e)  of  FUA,  and 
provides  an  expedited  mechanism  for 
powerplants,  which  will  be  prohibited 
after  May  8, 1979,  under  section  301(a) 

(2)  or  (3),  from  using  natural  gas  or 
increasing  their  natural  gas  consumption 
above  that  allowed  by  FUA,  to  continue 
or  increase  such  natural  gas 
consumption  in  order  to  displace 
consumption  of  middle  distillates  and 
residual  fuel  oils.  FUA  authorizes  a 
temporary  public  interest  exemption  for 
a  maximum  period  of  up  to  five  years. 

ERA  anticipates  receiving  petitions 
under  the  provisions  of  this  special  rule 
prior  to  the  effective  date  of  FUA.  ERA 
intends  to  complete  its  consideration  of 
such  petitions  as  expeditiously  as 
possible.  To  facilitate  such  expeditious 
consideration,  ERA  intends  to  publish 
notice  of  such  petitions  on  or  after  May 
8, 1979,  in  the  Federal  Register  as 
required  by  section  701(c)  of  FUA. 
together  with  a  proposed  order  granting 
or  denying  the  petition.  During  the 
required  public  comment  period  of  45 
days  following  publication,  interested 
persons  will  be  able  to  submit  to  ERA 
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comments  addressed  to  both  the  request 
contained  in  the  petition  and  ERA'S 
proposed  action  contained  in  the 
proposed  order.  After  evaluation  of  the 
information  developed  through  this 
administrative  process  and 
modification,  if  any,  of  its  proposed 
order,  ERA  will  publish  its  final  order. 

ERA  will  take  no  action  against  an 
eligible  petitioner  for  an  exemption 
under  this  special  rule  if,  during  the 
pendency  of  a  petition  for  an  exemption, 
the  petitioner  uses  natural  gas  after  the 
effective  date  of  FUA  (May  8, 1979)  and 
prior  to  the  date  ERA  publishes  its  final 
order  granting  or  denying  the  petition.  If 
ERA  determines  to  grant  a  petition,  the 
exemption  will  be  made  effective  as  of 
the  date  the  petition  was  filed  with  ERA. 
If  ERA  determines  to  deny  a  petition,  the 
petitioner  will  be  given  a  period  of  15 
days  after  the  publication  of  ERA’S  final 
order  in  the  Federal  Register  to 
discontinue  the  use  of  gas  covered  by 
the  petition. 

A  draft  regulatory  analysis  of  the 
proposed  regulations  under  FUA,  as 
contemplated  by  Executive  Order  No. 
12044,  was  published  as  an  appendix  to 
the  Proposed  Rules  to  Implement  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA)  in  the  Federal  Register,  43 
FR  53974  (November  17, 1978).  In 
addition,  a  final  Environmental  Impact 
Statement  (EIS)  has  been  prepared 
pursuant  to  the  National  Environmental 
Policy  Act.  Both  documents  are 
available  for  review  in  Room  B-110, 

2000  M  Street,  NW.,  Washington,  D.C. 
(Department  of  Energy  Organization  Act, 

Pub.  L  95-91;  Powerplant  and  Industrial  Fuel 
Use  Act.  Pub.  L  95-620) 

In  consideration  of  the  foregoing,  Part 
508,  as  amended,  of  Subchapter  E  of 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  titled  "Alternate 
Fuels,”  is  hereby  adopted. 

Issued  in  Washington,  D.C.,  on  April  4, 

1979. 

David  |.  Bardin, 

Administrator.  Economic  Regulatory  Administration. 

PART  508— SPECIAL  RULE  FOR 
TEMPORARY  PUBLIC  INTEREST 
EXEMPTION 

Sec. 

508.1  Policy. 

508.2  Eligibility. 

508.3  Duration. 

508.4  Limitation  of  applicability. 

508.5  Definitions. 

508.6  Terms  and  conditions;  enforcement. 

508.7  Evidence  required  in  support  of  a 
petition. 

508.8  Administrative  provisions. 

Authority:  Department  of  Energy 

Organization  Act,  Pub.  L.  95-91,  91  Stat.  565 
(42  U.S.C.  7101  et  seq);  Towerplant  and 


Industrial  Fuel  Use  Act  of  1978,  Pub.  L.  95- 
620,  92  Stat.  3289  (42  U.S.C.  8301  et  seq). 

§508.1  Policy. 

ERA  intends  to  issue  temporary  public 
interest  exemptions  to  existing 
powerplants  which  are  subject  to  the 
prohibitions  of  section  301(a)  (2)  or  (3)  of 
FUA  and  which  would  otherwise  bum 
middle  distillates  or  residual  fuel  oils  as 
a  primary  energy  source.  ERA’S  grant  of 
a  special  temporary  exemption  under 
this  Part  would  not  relieve  an  existing 
powerplant  from  compliance  with  any 
pertinent  rules  or  regulations  concerning 
the  acquisition  or  distribution  of  natural 
gas  that  are  administered  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
or  any  pertinent  State  regulatory  agency 
or  from  any  public  utility  obligations  to 
pertinent  categories  of  customers.  This 
Part  pertains  exclusively  to  a  special 
temporary  exemption  from  the 
provisions  of  FUA. 

§508.2  Eligibility. 

Section  311(e)  of  the  Act  provides  for 
discretionary  temporary  public  interest 
exemptions.  You  will  be  eligible  to 
petition  under  this  special  rule  for  a 
temporary  public  interest  exemption  to 
bum  natural  gas  if  you  meet  the 
following  criteria: 

(a)  Your  existing  powerplant  will  be: 

(1)  Prohibited  on  May  8, 1979,  from 
using  natural  gas  as  a  primary  energy 
source  by  section  301(a)(2)  of  the  Act,  or 

(2)  Prohibited  from  using  natural  gas 
in  excess  of  the  average  base  year 
quantities  allowed  in  section  301(a)(3)  of 
the  Act; 

(b)  Your  proposed  use  of  natural  gas 
as  a  primary  energy  source,  to  the  extent 
that  such  natural  gas  use  would  be 
prohibited  by  section  301(a)  (2)  or  (3)  of 
the  Act, 

(1)  Will  displace  consumption  of 
middle  distillates  or  residual  fuel  oils  as 
defined  in  section  508.5  of  this  Part;  and 

(2)  Will  not  displace  the  use  of  coal  or 
any  other  alternate  fuel  in  any  facility  of 
your  utility  system,  including  the 
powerplant  for  which  you  are 
petitioning  for  an  exemption. 

§  508.3  Duration. 

ERA  intends  to  grant  temporary 
exemptions  for  an  initial  period  of  up  to 
two  years,  and  may  extend  such 
exemptions  for  periods  of  from  one  to 
three  additional  years.  The  grant  of  a 
temporary  public  interest  exemption 
under  this  special  rule  is  subject  to 
termination  by  ERA  upon  six  months 
written  notice,  if  ERA  deems  such 
termination  to  be  in  the  public  interest. 

A  temporary  public  interest  exemption, 
including  all  extensions,  may  not  exceed 


the  maximum  five  year  period 
authorized  by  the  Act. 

§  508.4  Limitation  of  applicability. 

ERA  may  determine  to  limit  the 
applicability  of  this  special  rule  to 
certain  facilities  or  to  specific 
geographic  areas  when  such  limitation  is 
in  the  public  interest.  In  making  a 
determination  whether  to  establish  any 
limitations,  the  Administrator  may 
consider,  among  other  criteria,  the 
impact  of  the  grant  or  denial  of  the 
exemption  on  air  quality,  on  regional  or 
local  energy  supply,  on  refinery  output 
and  regional  availability  of  petroleum  • 
products  in  light  of  refinery  capabilities, 
on  facilitating  and  advancing  coal 
conversion  programs,  and  on  system 
supplies  of  natural  gas. 

§508.5  Definitions. 

(a)  This  subpart  defines  certain  terms 
which  are  unique  to  this  Part  508.  Other 
pertinent  definitions  are  contained  in 

§  500.2,  which  was  published  in  the  form 
of  proposed  rules  in  the  Federal 
Register,  (43  FR  53974,  November  17, 
1978). 

(b)  Throughout  this  Part,  “Act”  or 
“FUA”  means  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (Pub.  L. 
95-620,  November  9, 1978). 

(c)  For  purposes  of  this  part: 

(1)  “Fuel  oil”  means  middle  distillates 
or  residual  fuel  oils  including  #1  and  #2 
heating  oils,  kerosene-base  jet  fuel,  #4, 
#5,  and  #6  fuel  oils;  crude  oil  burned 
directly  as  a  fuel,  and  blends  of  any  of 
the  above. 

(2)  The  term  “middle  distillate”  means 
any  derivatives  of  petroleum,  including 
kerosene,  home  heating  oil,  range  oil, 
stove  oil,  diesel  fuel,  and  Type  A 
(kerosene-base)  aviation  turbine  fuel 
which  have  a  fifty  percent  boiling  point 
in  the  ASTM  D86  standard  distillation 
test  falling  between  371°  and  700°  F. 
Products  specifically  excluded  from  this 
definition  are  all  specialty  items  which 
are  solvents,  lubricants,  waxes  and 
process  oil; 

(3)  The  term  “residual  fuel  oil”  means 
the  fuel  oil  commonly  known  as:  (i)  No. 

4,  No.  5  and  No.  6  fuel  oils;  (ii)  Bunker  C; 
(iii)  Navy  Special  Fuel  Oil;  (iv)  all  other 
fuel  oils  which  have  a  fifty  percent 
boiling  point  over  700°  F  in  the  ASTM 
D-86  standard  distillation  test,  (v)  Nos. 

3,  4  and  6  intermediate  fuel  oils  (which 
are  blended  with  or  contain  No.  6  oil); 
and  (vi)  for  the  purposes  of  this  rule, 
crude  oil  burned  directly  as  a  fuel. 
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§  508.6  Terms  and  conditions; 
enforcement.  ^ 

(a)  You  must  comply  with  the  terms 
and  conditions  of  an  exemption  granted 
under  this  Part  by  ERA. 

(b)  An  exemption  is  subject  to 
termination  upon  the  violation  of  any  of 
its  terms  and  conditions. 

(c)  The  granting  or  denial  of  a  petition 
for  a  temporary  public  interest 
exemption  under  this  special  rule  shall 
have  no  effect  upon  the  rights  of  a 
petitioner  granted  under  the  Act  to 
receive  any  other  exemption,  temporary 
or  permanent,  from  any  prohibitions 
under  the  Act. 

§  508.7  Evidence  required  in  support  of  a 
petition. 

(a)  You  must  include  and  certify  to  the 
following  in  your  petition: 

(1)  Your  name,  mailing  address, 
telephone  number,  and  name  of  person 
to  contact; 

(2)  The  geographic  location  of  each 
facility  for  which  you  are  petitioning  for 
an  exemption; 

(3)  An  affadavit,  signed  by  a 
responsible  officer  of  petitioner,  which 
states: 

(i)  An  estimate  of  the  volumes,  type 
and  sulfur  content  of  the  fuel  oil  which 
will  be  displaced  by  natural  gas  at  the 
facility  for  which  you  are  petitioning  for 
an  exemption; 

(ii)  That  the  facility  for  which  you  are 
petitioning  for  an  exemption  is  either 

(A)  Prohibited  on  May  8, 1979,  from 
using  natural  gas  as  a  primary  energy 
source  by  section  301(a)(2)  of  the  Act,  or 

(B)  Prohibited  from  using  natural  gas 
in  excess  of  the  average  base  year 
quantities  allowed  in  section  301(a)(3)  of 
the  Act; 

(C)  Your  proposed  use  of  natural  gas 
as  prohibited  by  section  301(a)  (2)  or  (3) 
of  the  Act,  will  displace  consumption  of 
middle  distillates  or  residual  fuel  oils  as 
defined  in  section  508.5  of  this  Part;  and 

(D)  Your  proposed  use  of  natural  gas, 
for  which  you  are  petitioning  for  an 
exemption,  will  not  displace  coal  or  any 
other  alternate  fuel  in  any  of  facilities  in 
your  utility  system  including  the  facility 
for  which  you  are  petitioning  for  an 
exemption. 

(b)  If  you  are  requesting  a  temporary 
exemption  for  more  than  two  years,  you 
must  demonstrate  why  it  would  be  in 
the  public  interest  for  ERA  to  grant  your 
petition  for  more  than  a  two-year  period. 

§  508.8  Administrative  provisions. 

(a)  This  section  establishes  general 
procedures  which  are  unique  to  this 
special  rule  (Part  508).  Other  procedures 
which  may  be  applicable  to  this  special 
rule  are  provided  in  Part  501,  (published 


in  the  form  of  proposed  rules  in  the 
Federal  Register,  43  FR  53974  (November 
17, 1978)),  except  that  Subpart  B  of  Part 
501  in  regard  to  filing  fees  does  not 
apply  to  this  special  rule. 

(b)  You  must  submit  your  petition  to 
the  Assistant  Administrator  for  Fuels 
Regulation,  Economic  Regulatory 
Administration,  2000  M  Street,  N.W., 
Washington,  D.C.  20461. 

(c)  You  may  submit  your  petition  at 
any  time  after  publication  of  this  special 
rule. 

(d)  You  should  clearly  label  any 
petition  or  document  that  you  file  with 
ERA  under  this  part  as  “FUA  Petition 
for  Special  Public  Interest  Exemption 
(Natural  Gas)"  both  on  the  document 
and  on  the  outside  of  the  envelope  in 
which  the  document  is  transmitted. 

(Docket  No.  ERA-R-79-1J 

[FR  Doc.  79-10967  Filed  4-6-79:  8:45  amj 

BILLING  CODE  6450-01-M 


